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TIPS: Technical Information Perspectives and Solutions (“TIPS”)—February 2008 
FERTILITY TREATMENTS and the ADA
Copyright © 2008
The DBTAC: Southeast ADA Center (Southeast DBTAC) publishes various TIPS intended to provide current and useful information on issues and concerns related to the Americans with Disabilities Act (ADA) for advocates, business owners, government agencies, managers, and the general public. The examples used are based on actual questions received by the Southeast DBTAC, and are designed to strengthen the capacity of those who provide resources and technical assistance to help others achieve effective ADA compliance. 
The TIPS reflect the best professional, non-legal judgment of the Southeast DBTAC staff and its regional affiliate network. If you have questions or suggestions about how to improve TIPS, please contact the Southeast DBTAC by sending an email to sedbtacproject@law.syr.edu. 

Copyright Permission
For copyright permission, email the Southeast DBTAC at sedbtacproject@law.syr.edu. 
Organizations may reproduce this fact sheet for non-commercial use provided they acknowledge the Southeast DBTAC as the copyright owner and include the following credit statement:
Reprinted from the DBTAC: Southeast ADA Resource Center website at www.sedbtac.org.

Background
The Americans with Disabilities Act (“ADA”) protects individuals who presently have a disability, who have a record of a disability, or who are regarded as having a disability. The ADA defines a disability as a physical or mental impairment that substantially limits a major life activity. A physical or mental impairment can be any physiological disorder or condition affecting a body system, including the reproductive system. In Bragdon v. Abbott, 524 U.S. 624 (U.S. 1998), the Supreme Court ruled that reproduction is a major life activity.
Question: 
Since the Supreme Court decided that reproduction is a major life activity, have there been any ADA cases brought by a person with fertility issues? 
Response:  
Yes. Two years after the Supreme Court decided Bragdon, a federal district court in New York held that infertility is a physiological disorder affecting the reproductive system. An individual with a physical impairment is substantially limited in a major life activity if that individual either is unable to perform a major life activity or is significantly restricted in the way the individual can perform the major life activity, when compared to the way in which an average person in the general population can perform the activity.
The federal district court in New York went on to decide that infertility substantially limits an individual’s ability to reproduce when compared with the ability of a person of the same age in the general population. However, the court indicated that age-related infertility, such as menopause, is not a disability under the ADA. A federal district court in Michigan reached these same conclusions, and distinguished infertility from sterility as the “diminished ability to become pregnant by natural means,” and not a complete inability to produce children.
Question:
If someone needed to miss a substantial amount of work to get fertility treatments and then lost their job could they claim discrimination? 

Response: 
Maybe. The ADA provides that a qualified individual with a disability is entitled to receive reasonable accommodations from her/his employer unless that accommodation would result in an undue hardship to the employer. A reasonable accommodation may include arrangements such as job restructuring, part-time, or modified work schedules. The reasonableness of allowing an employee to take time off from work for fertility treatments is likely to be a factual issue decided by a jury. 
Question:  
Has this issue been addressed by the Circuit Courts in the Southeast Region (4th, 5th, 6th, and 11th circuits)?

Response:  
These circuits have not addressed the issue under the ADA. 
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