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QUESTIONS PRESENTED

Does a state Department of Motor Vehicles (DMV), subject to Americans with Disabilities Act (ADA) Title II, have the right to ask a person with disability to provide medical documentation from a physician stating that the person is capable of driving safely with or without adaptive driving equipment?

BRIEF ANSWER

Title II of the ADA permits a public entity to request medical referrals to determine if a licensee is a “qualified individual with a disability.”  The Mississippi DMV and Department of Public Safety have not yet specified what personnel are authorized to make the request and under what circumstances.
FACTS

An individual who used crutches went to the Mississippi DMV to renew their license. Upon arrival the clerk renewing licenses handed the individual a form and said that they must first get a medical assessment from a doctor before the DMV would issue a driver’s license renewal. The request for the medical assessment was based solely on the individual’s use of crutches and apparent disability.

DISCUSSION

To state a claim of disability discrimination under Title II of the ADA the plaintiff must allege that they are not only qualified to receive the benefit of a public entity’s service, but that they were also discriminated against by the public entity by reason of the plaintiff’s disability. 42 U.S.C.S. § 12132 (1994). 
In determining whether a person with a disability is in fact qualified to receive the benefit of a public entity’s service (in this instance, a driver’s license from the DMV) a public entity may consider whether an applicant with a disability poses a direct threat to the health and safety of others. Theriault v. Flynn, Comm’r, N.H. Dep’t of Safety 162 F.3d 46, 47 (U.S. Cir. 1998). According to regulation this judgment may not be based on generalizations or stereotypes about the effects of a particular disability, but must result from an individualized assessment, based on reasonable judgment that relies on current medical evidence or on the best available objective evidence. 28 C.F.R. § 36.208(c). In this case, the Mississippi DMV is requiring the individual assessment be made by a medical doctor who would be most qualified to make such an assessment.  Presumably, the DMV employee could use this medical assessment to determine if the applicant is “qualified” to receive a license.  Both the ADA and the ADA regulations refer to the decision-making authority simply as the “public entity” without narrowing the field of those within the public entity that can make such decisions.
The Mississippi DMV website http://www.dmv.org/ms-mississippi/new-to-mississippi.php neither limits nor specifies what employees of the DMV have authority to request medical referrals for driver’s licenses. In fact, the DMV website does not mention the need for medical referrals for drivers with disabilities at all. Where the website mentions a requirement of a note from your eye doctor in regards to vision aides, it remains silent regarding physical disabilities. This is true for both obtaining a new license as for renewing an expired one.

· The section of the website pertaining to people with disabilities http://www.dmv.org/ms-mississippi/disabled-drivers.php discusses how to obtain parking placards only. It does not mention additional requirements for people with disabilities in obtaining or renewing licenses.

· The website for the Mississippi Department of Public Safety http://www.dps.state.ms.us/dps/dps.nsf/divpages/hp2ds-info-classR?OpenDocument is equally silent on the subject of medical records for driver’s licenses. The website lists requirements, including what tests are to be taken, etc, but does not specify additional requirements for people with disabilities.

· Theriault v. Flynn, Comm’r, N.H. Dep’t of Safety 162 F.3d 46 (U.S. Cir. 1998)
· This is a New Hampshire 1st circuit case holding that the commissioner of safety had not violated federal law in requiring the plaintiff, a disabled driver, to take a road test to renew his driver’s license. There was evidence that the plaintiff was asked to take the test, not because he had a disability, but because his physical condition was a cause of concern (for safety), and the laws allow such tests under those circumstances.

· Brewer v. Wis. Bd. Of Bar Examiners,  (U.S. Dist. Ct. 2006)
· This case raises the issue of whether a state board of bar examiners violates the ADA when it orders an applicant to the bar who has a history of mental illness to undergo a psychological evaluation at her own expense as a precondition to taking action on her application. 

· Kirbens, M.D. v. Wyo. State Bd. of Med., 992 P.2d 1056 (Sup. Ct of Wyo. 1999)
· Plaintiff could not practice medicine without substantial harm or threat to his patients, and that he was not a “qualified individual with a disability” for the purposes of invoking the ADA to prevent revocation of his license to practice medicine. This case stresses the strength a public entity has in requiring additional info/forms when the license/benefit they are responsible for giving out comes attached with public safety and health concerns.
CONCLUSION

The Mississippi DMV has not identified who within the agency is authorized to request medical assessments but it appears that they have not crossed any lines of authority laid out by the ADA simply by making the request. However, because the DMV has not alerted the general public that an applicant may be required to obtain a medical assessment, the agency is giving the appearance of discrimination.  Also, by singling out only those applicants with visually identifiable disabilities to obtain a medical assessment, it would stand to reason that as a matter of public policy, the assessment protocol is flawed in helping to identify unqualified drivers.  The DMV’s failure to specify the basis on which decisions to ask for medical documentation, or to identify what staff have authority to demand documentation, may also lead to claims of harassment.
PUBLIC POLICY TALKING POINTS

· Obtaining medical assessments of some driver’s license applicants is in the best interest of the public when requests are made on a non-discriminatory basis.  Requests for medical assessments should never be based on generalizations or stereotypes about the effects of a particular disability.
· In addition to making individual medical assessment requests, a DMV should implement non-discriminatory screening procedures to identify potential applicants appropriate for medical assessment through general surveys of all applicants.

· A public entity, such as the DMV, should make reasonable efforts to fully inform the public about licensing procedures and protocol so that an applicant can be prepared to provide the required documentation at the time of application.
· When a public entity is authorized to request medical assessments from applicants, the entity should designate appropriate staff and train them on how to administer the policy in an equitable and non-discriminatory manner.

·  If an applicant is denied a license based on a medical assessment, the applicant should be afforded the right to appeal the decision.  The applicant should be permitted to provide additional documentation to refute the basis of the denial or request road or other assessment testing by the DMV.
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