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(Note: Although this case is largely an FMLA case, the ADA relevance comes clear by the end.)
Facts of the Case:  Karen Bryson was employed at a hair salon owned by Regis Corporation. Although she was the store manager, she spent 90 percent of her time cutting hair, requiring her to stand. While at home, Ms. Bryson injured her knee. An orthopedic surgeon recommended physical therapy, but after a few sessions her knee condition worsened and required surgery (scheduled for mid-December of 2003). Ms. Bryson’s supervisor at the hair salon reacted unfavorably to her request for leave. However, Ms. Bryson could not delay the surgery. The day before surgery, Ms. Bryson gave her supervisor and Regis corporate headquarters (“Regis”) a written request for leave under the Family Medical Leave Act (“FMLA”) from December 16, 2003 until January 1, 2004. Regis approved her request.
Unable to return to work on January 1, however, she requested an extension of her leave under the FMLA. Regis granted her request, and she was expected to return to work no later than March 10, 2004 when the 12 week FMLA leave would be exhausted.
  On March 8, Ms. Bryson’s orthopedic surgeon completed Regis’ release form, required by all employees on FMLA leave before returning to work, which indicated Ms. Bryson was unable to return to her required work duties. The surgeon did not indicate Ms. Bryson’s condition was disabling, and did not suggest she could perform “seated” work. Ms. Bryson, however, indicated on the release form that she was unable to perform all prior duties and requested an accommodation for her “temporary disability”. 
Ms. Bryson mailed the release form on March 8. She also left her supervisor a voice message on March 8 about the status of her condition. After not hearing from her supervisor, Ms. Bryson called her senior manager on March 9 and explained her need for accommodation because she could not stand for more than 15-20 minutes at a time. Ms. Bryson also proposed to help train employees, but the senior manager did not think that Regis or the supervisor would accept the proposal. 
Regis received the release form on March 15. In a letter dated March 10, the day her FMLA leave expired, headquarters fired Ms. Bryson because she had not been cleared to return to work by her doctor. Ms. Bryson received her termination letter on March 11. She made several phone calls to headquarters, but headquarters never returned her calls.  
Issues of the Case:  (1) Whether, under the FMLA, Ms. Bryson’s termination was in retaliation for using her FMLA leave; (2) Whether, under the Kentucky Civil Rights Act (“KCRA”), Ms. Bryson had a disability and experienced disability discrimination by Regis; and (3) Whether, under the KCRA, Regis retaliated against Ms. Bryson by terminating her employment after she requested an accommodation.
Arguments & Analysis:  (1) Under the FMLA, Ms. Bryson claimed she experienced retaliation because the facts show there was a causal connection between her taking FMLA leave and her being fired. She argued further that Regis fired her using pretext rather than a legitimate non-discriminatory reason. Regis argued that Ms. Bryson was terminated for legitimate and non-discriminatory reasons, namely that her doctor did not release her as able to return to work. Because the firing took place on March 10, the very day that Ms. Bryson was to return to work, the Court concluded that there was sufficient evidence for a jury to find a causal connection between her FMLA leave and her being fired.  The Court also found a genuine issue of material fact as to whether the termination was legitimate and non-discriminatory, or a mere pretext. The timing of when Regis learned about Ms. Bryson’s continuing disability, and the role Ms. Bryson’s supervisor and senior manager played in the internal communications leading up to the firing, were important facts that required further development. Therefore, the Court allowed the FMLA-retaliation claim to proceed to a trial by jury.    

(2) Under the KCRA, Ms. Bryson asserted that she suffered disability discrimination because she could no longer work at the hair salon as a manager. Regis denied any disability discrimination against Ms. Bryson, arguing she did not have a disability because her knee condition was temporary and she was not substantially restricted in a major life activity. Thus, Regis argued she was not protected under KCRA. 

The Court analyzed the KCRA claim under the ADA because both statutes apply the same standards for employment discrimination. The Court concluded that Ms. Bryson was not a qualified individual with a disability because she was not substantially limited in a major life activity. The fact that Ms. Bryson could not stand or walk as long as she used to prior to her knee condition was insufficient to establish that she was substantially limited in standing or walking. Additionally, the Court concluded Ms. Bryson was not substantially limited her ability to work, even if she was limited from working as a hair stylist. 

(3) Finally, under the KCRA, Ms. Bryson argued that she suffered retaliation because she was terminated after requesting an accommodation to perform “seated” work. Because there was a genuine issue of material fact as to whether the firing decision was legitimate and non-discriminatory or a mere pretext, the Court allowed the retaliation claim to proceed to a trial by jury.    

Ruling:  (1) On the FMLA-retaliation claim, the Sixth Circuit reversed the district court’s decision and remanded the case for further proceedings to determine (a) when Regis decided to terminate Ms. Bryson, (b) on what basis it made that decision, and (c) whether Ms. Bryson’s supervisor and senior manager played a role in the decision-making process. (2) On the disability discrimination claim under the KCRA, the Court found that Ms. Bryson was not substantially limited in a major life activity, and therefore was not a qualified individual with a disability. (3) On the KCRA retaliation claim, the Court reversed and remanded the claim for further proceedings to determine what role, if any, Ms. Bryson’s supervisor and senior manager played in the termination. 
Policy & Practice:
Disability Retaliation Claims. Section 42 U.S.C. § 12203(a) of the ADA provides: “No person shall discriminate against any individual because such individual has opposed any act or practice made unlawful by this chapter [of the ADA] or because such individual made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this chapter.” It would seem logical that this section of the ADA would protect a person without a disability, advocating on behalf of someone with a disability, as well as persons with disabilities, from retaliation. Bryson v. Regis Corp. addresses a slight variation of this protection The First, Third, Seventh, and Eighth Circuit Courts of Appeals have held that a plaintiff, who claims a disability, may prevail on a retaliation claim even if the plaintiff fails to qualify as an individual with a disability. The Sixth Circuit in Bryson v. Regis Corp. joins these other Circuits.
State Disability Statutes. Many states like Kentucky have enacted their own versions of the ADA that provide at least as much protection as the ADA. Courts generally apply the standards and precedent of the ADA when interpreting claims under these state disability statutes.
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Opinion: http://www.ca6.uscourts.gov/opinions.pdf/07a0328p-06.pdf
� For the first two weeks, Ms. Bryson used her paid vacation time in lieu of unpaid FMLA leave. Regis incorrectly included the two week period against her FMLA annual leave. Thus, rather than March 10, 2004, Ms. Bryson should have had until March 24, 2004 of FMLA leave. She did not, however, allege denial of full FMLA leave. 
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