GUIDE TO TERMS AND ISSUES IN ADA ENFORCEMENT

by Curtis D. Edmonds


Because enforcement of the Americans with Disabilities Act (ADA) usually takes place in a legal setting, individuals seeking to understand the interpretation of ADA provisions may need to understand the language used in legal settings.  This document contains information about the structure of the federal courts, a glossary of some terms used by courts and attorneys handling ADA cases, and a brief discussion of some of the important issues in ADA enforcement in the courts.

The Federal Courts


All federal judges are nominated by the President and confirmed by the Senate.  Once confirmed, a federal judge has a lifetime term.  There are three levels of courts in the federal system.

District Courts – Every state has at least one district court.  District courts are the lowest level of the federal court system.  Virtually all federal cases arise in the federal district courts.  Decisions made by district courts can be used as precedent in other courts in that state.

Courts of Appeal – There are twelve regional courts of appeals.  Each court of appeals covers a “circuit” of states, and they are generally referred to as “circuit courts”.  The circuit courts hear appeals of decisions from the district courts.  Decisions made by circuit courts can be used as precedent for all courts within that circuit.  The twelve circuits are as follows, with the city where each court is located in parenthesis:

· First Circuit (Boston) – Maine, Massachusetts, New Hampshire, Rhode Island.

· Second Circuit (New York) – Connecticut, New Jersey, New York, Vermont.

· Third Circuit (Philadelphia) – Delaware, Pennsylvania, New Jersey.

· Fourth Circuit (Richmond) – Maryland, North Carolina, South Carolina, Virginia, West Virginia.

· Fifth Circuit (New Orleans) – Louisiana, Mississippi, Texas.

· Sixth Circuit (Cincinnati) – Kentucky, Ohio, Michigan, Tennessee.

· Seventh Circuit (Chicago) – Illinois, Michigan, Wisconsin.

· Eighth Circuit (St. Louis) – Arkansas, Iowa, Missouri, Nebraska, North Dakota, Minnesota, South Dakota.

· Ninth Circuit (San Francisco) – Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon, Washington.

· Tenth Circuit (Denver) – Colorado, Kansas, New Mexico, Oklahoma, Utah, Wyoming.

· Eleventh Circuit (Atlanta) – Alabama, Florida, Georgia.

· District of Columbia Circuit (Washington) – District of Columbia.

Over time, the different circuit courts have developed individual reputations.  The Fourth Circuit and Fifth Circuit are generally considered to be the most conservative circuits.  The First Circuit and Ninth Circuit are generally considered to be more liberal.

Circuit courts generally have anywhere from ten to fifteen judges, more or less (depending on vacancies, etc.).  Three-judge panels hear most cases at the circuit court level.  Occasionally, a party may ask for all the circuit court judges to review a decision of a panel.  If the circuit court agrees, it issues what is called an en banc ruling, with all the judges on the court participating. 

The Emory Law School maintains a website with links to the different circuit court websites at: http://www.law.emory.edu/FEDCTS/
The Supreme Court – The Supreme Court hears cases appealed from the circuit courts.  Generally, the Court hears cases that raise novel questions of law.  For example, the Court will generally choose to hear cases where a “split” has occurred among the different circuits, with one circuit deciding a case one way and another circuit deciding a case the other way.  Decisions made by the Supreme Court are binding on all lower courts.

The Court decides which cases to take through a process known as certiorari, sometimes abbreviated as “cert”.  The Justices of the Court review every case appealed to the Court.  If four or more Justices decide that the Court should issue an opinion on the case, the Court issues a writ of certiorari, or “grants cert”.  If the Court decides not to hear the case, it “denies cert”.  If the Court grants certiorari, the Justices will hear oral argument and issue a decision.  If the Court denies certiorari, the opinion of the circuit court stands.

The Supreme Court website has the Court’s schedule and past opinions.  It is located at: http://www.supremecourtus.gov/
The FindLaw.com website has a detailed set of resources on upcoming Supreme Court decisions.  It is located at: http://supreme.lp.findlaw.com/supreme_court/resources.html
Legal Glossary

ADR – Abbreviation for Alternative Dispute Resolution.  “Alternative” means that the resolution is outside of the traditional legal setting.  Includes mediation and arbitration.
Amicus Brief – Commonly known as a “friend of the court” brief.  An amicus brief provides individuals or organizations (such as government agencies or disability organizations) without a direct stake in the lawsuit to provide information or legal arguments to the court.

Appeal ​​– A request that a higher court review the decision of a lower court.  Either the plaintiff or the defendant in a case can appeal the ruling of a lower court.

Appellant – The party that files an appeal.  Either the plaintiff or the defendant can be an appellant.

Arbitration – In arbitration, a third party holds a formal meeting with both sides in a dispute to promote resolution of a grievance, a compromise, or a settlement of a lawsuit.  The result of the arbitration may be binding on the parties.  An arbitrator is usually court-appointed or chosen by the parties.  Some union collective bargaining agreements require mandatory arbitration of employment grievances.

Class Action – A lawsuit brought on behalf of a large number of people with similar legal claims.  For example, a lawsuit brought against a paratransit provider on behalf of all riders would be a class action lawsuit.

Concurring Opinion – A judge on a panel may issue a concurring opinion that agrees with the opinion of the court.  A concurring opinion agrees with the court’s opinion on certain points but may differ in terms of reasoning or analysis.

Consent Decree – A formal settlement agreement between parties that is subject to judicial approval and supervision.  A consent decree has the force of law.

Damages – Money awarded to one party based on injury or discrimination caused by the other.  Money damages are not available to state employees under Title I or to all plaintiffs under Title III.

De Novo – From the Latin word for “new”.  When an appeals court hears a case de novo, it looks at the record as if for the first time, and applies the same standards that the lower court used.

Defendant – The person, company, or organization that is defending a lawsuit brought by a plaintiff.  In Title I litigation, the defendant is almost always an employer.  In Title II litigation, the defendant is a unit of state government.  In Title III litigation, the defendant is almost always a place of public accommodation.
Dissenting Opinion – A judge on a panel may issue a dissenting opinion that disagrees with the opinion of the court.  A dissenting opinion disagrees with the court’s opinion and may present different reasoning or analysis.  (An opinion may be both concurring and dissenting; agreeing with certain sections of a court’s opinion but disagreeing with others.)

Error – An appeals court can only reverse the decision of a lower court if it finds that the lower court judge made an error.  An appeals course will reverse an error that is prejudicial to a party, but will generally not reverse a “harmless” error that does not affect the outcome of the case.

Estoppel – A doctrine that allows the court to dismiss a frivolous argument before it goes to trial.  For example, a plaintiff that loses a case at trial would be barred from arguing that same case again.

Guidance – Many agencies that enforce the ADA issue informal statements of guidance.  These statements do not have the force of law, but provide information about how the agency interprets the ADA.

Harassment – Unwelcome conduct in the workplace based on an individual’s disability that creates an environment that makes it difficult for that person to work.

Injunction – A court order that requires a party to either do something (i.e., build a curb cut) or stop doing something (i.e., stop denying rides to paratransit passengers).

Jurisdiction – A court that has jurisdiction over a case has the authority to hear a case.  For example, a federal court may not have jurisdiction over a violation of a state law.

Mediation – In mediation, a third party holds an informal meeting with both sides in a dispute to promote resolution of a grievance, a compromise, or a settlement of a lawsuit.  The result of the mediation, if any, is not binding on the parties.  A mediator can be court-appointed or chosen by the parties.

Motion – A request by a party to a judge to settle a procedural issue in litigation.

Party – A term that applies to anyone directly involved in a lawsuit, whether that person is a plaintiff or defendant.

Per curiam – Usually, opinions by judges are signed.  Occasionally, a circuit court or the Supreme Court may issue an unsigned, or per curiam, opinion that expresses a view of the majority of judges or justices.  Often, a per curiam opinion will be accompanied by various concurring or dissenting opinions.

Plaintiff – The person who filed the lawsuit.  In ADA litigation, the plaintiff is almost always a person with a disability.

Pro Se – A party who is acting on his or her own, without a lawyer to represent them.

Prima Facie – Evidence that is sufficient to prove a case unless disproved by the other party.  An ADA plaintiff must establish a prima facie case before trial; in employment cases, a plaintiff must show that he or she has a disability, that he or she is “qualified” to do his or her job, and that he or she experienced discrimination based on disability.
Regulations ​– Regulations are issued by government agencies and have the force of law.  Regulations provide more detailed interpretation of statutes.  Federal regulations can be found in the Code of Federal Regulations.

Punitive Damages – Damages that are awarded on top of any other available damages to punish a losing party for misconduct.

Remand – The act of a higher court returning a case to a lower court.  When a circuit court or the Supreme Court rules that a lower court has made an error in the law, the court remands the case back to a lower court.  The lower court then corrects its error and proceeds with the case.

Respondent – The party against who an appeal is filed.  Either the plaintiff or the defendant can be a respondent.  Some courts use the term “appellee” instead of respondent.

Settlement Agreement – An agreement between parties to settle a lawsuit before it goes to trial.  The parties agree to settle their dispute and to dismiss the lawsuit.  Settlement agreements do not have the force of law.

Statute – A law made by a legislature, such as the United States Congress.  Federal statutes can be found in the United States Code.

Standing – The legal doctrine that only those individuals who are qualified to assert or enforce legal rights or duties have access to a court.

Summary Judgment – A ruling by a court that one party in a lawsuit is entitled to win as a matter of law before the case goes to trial.  The court has to find that there are no set of facts that would allow the losing party to win.

Title – A section of a statute.  In the ADA, Title I deals with employment, Title II deals with state and local government, Title III deals with public accommodations, Title IV deals with telecommunications, and Title V contains miscellaneous provisions.

The following online legal glossaries can be useful when dealing with other unfamiliar legal terms:

Nolo Press’s Everybody’s Legal Dictionary:

http://www.nolo.com/lawcenter/dictionary/wordindex.cfm
FindLaw Legal Dictionary:

http://dictionary.lp.findlaw.com/
ADA Enforcement Issues

Collateral Estoppel – In certain circumstances, ADA plaintiffs may experience difficulty if they have applied for Social Security benefits, long-term disability benefits, or made other formal statements about their level of disability.  In some ADA employment cases, courts have ruled that a person could not claim that they were a “qualified person with a disability” if they received Social Security disability benefits.  Courts ruled that if a person stated on a benefits application that they were permanently and totally disabled, they could not argue (they were “collaterally estopped” from arguing) that they were “qualified” to perform their job.  The Supreme Court, in the case of Cleveland v. Policy Management, ruled that, under certain circumstances, a plaintiff could argue that she met the Social Security definition of disability and was still a “qualified” employee under the ADA.  A plaintiff has to introduce evidence that their statement on a benefits application is consistent with an argument that they are qualified to perform their job.

Definition of Disability – The ADA defines a person with a “disability” as someone who has an impairment that causes a substantial limitation in a major life activity, or is regarded as having a disability, or has a record of a past disability.  In many cases where an ADA plaintiff has a nontraditional or “hidden” disability (such as a back injury), the defendant will argue that the plaintiff does not meet the ADA definition of disability.  If the plaintiff cannot prove that he or she has an actual disability, a court will grant summary judgment to the defendant, and the plaintiff loses his or her case.

Direct Threat – Title I of the ADA defines a “direct threat” as “a significant risk to the health or safety of others that cannot be eliminated by reasonable accommodation.”  However, the definition does not specifically include cases where an individual with a disability might pose a threat to himself in the workplace but not to others.  The Ninth Circuit, in the case of Echazabal v. Chevron, ruled that an oil refinery discriminated against an employee with hepatitis by excluding him from a job that could have resulted in damage to his liver.  The Supreme Court granted certiorari on this case and should make a decision within the next year or so.
Mitigating Measures – In the case of Sutton v. United Airlines, the Supreme Court ruled that courts must take mitigating measures, such as medication, into account in determining the disability status of an individual plaintiff.  The plaintiffs in Sutton were twin sisters with severe visual impairments who were denied jobs as airline pilots because of their uncorrected vision.  However, while wearing eyeglasses, the sisters have normal vision.  The Court ruled that the plaintiffs did not have an ADA disability, taking their use of eyeglasses into account.  The Sutton ruling affects people who have impairments like diabetes or mental illness that can be controlled by medication, or impairments like hearing loss that can be corrected through devices like a hearing aid.

Standing – In any lawsuit, the plaintiff has to show that he or she has “standing”, or the legal right to sue.  One element of “standing” is the concept of “redressability” – the doctrine that the court must have the authority to implement whatever remedies that the plaintiff seeks.  In some Title III cases, courts have ruled that plaintiffs with disabilities do not have standing to sue defendants, even when those defendants violate Title III.  The majority of these cases involve individuals who are deaf that sue hospitals that do not provide interpreters.  Even though hospitals that do not provide interpreters violate the ADA, courts have ruled that plaintiffs do not have standing because they will not experience further discrimination, either because the plaintiff stated he or she would not return to that hospital or because the hospital has taken steps to ensure future ADA compliance.

Sovereign Immunity – The doctrine that a citizen of a state cannot sue the state for money damages in federal court without the state’s approval.  This principle is stated in the Eleventh Amendment of the Constitution.  The Supreme Court, in the case of Garrett v. University of Alabama, ruled that this doctrine applied to Title I lawsuits filed by state employees against their employers.  The Garrett decision limits most, but not all, federal employment discrimination lawsuits based on disability against state government entities.  Several circuit courts have ruled that states are also immune from lawsuits for money damages under Title II, but the Supreme Court has not reviewed this issue as of yet.  A summary of the Garrett decision is available at: http://www.governor.state.tx.us/the_office/gcopd_div/pdf/ADA%20Update-0301%20Garrett%20Q&A.doc
Working – ADA plaintiffs can argue that they have substantial limitations in one or more major life activities.  The major life activity of “working” is considered to be the major life activity of “last resort”.  Plaintiffs who argue that they have an impairment that affects their ability to work must show that their impairment limits their ability to work in a “broad range” of jobs, rather than in just one job or class of jobs.  Courts usually require plaintiffs to submit detailed evidence (usually from a vocational rehabilitation agency) of their ability to do certain types of jobs that are available in the community.  Plaintiffs who argue a limitation in “working” usually are not able to prove that they meet the ADA definition of disability.

Resources:

FindLaw:

http://www.findlaw.com/
Legal Information Institute:

http://www.law.cornell.edu/
United States Code:

http://www4.law.cornell.edu/uscode/
Code of Federal Regulations:

http://www.access.gpo.gov/nara/cfr/cfr-table-search.html
